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Detailed Action 

1. Applicant's response filed 7/31/08 has been entered and considered. Claims 1-20 are 
pending. New grounds of rejection are set for the herein; accordingly this action is made non- 
final. 

Response to Arguments 

2. Response to Arguments re Kurematsu and claims 1 & 17: 

Examiner maintains that Kurematsu teaches each and every limitation of independent 
claim 1 and that the combination of Kurematsu and Tintera teaches each and every limitation of 
independent claim 17. Claims 1 and 17 require the claimed processor to be "capable of 
determining aperture position (claim 1) and adjusting a rate at which to move the aperture (claim 
17), and that the histogram module (claim 1) be "operable to" collect data. The processor, 
histogram module and gain module as taught by Kurematsu and Tintera (see non- final Office 
action, pp. 4, 8 and 9) need only be capable of the determining and adjusting functional 
limitations as recited by claims 1 and 17 (i.e. the independent claims do not require the processor 
and various modules to perform the claimed function limitations, rather, the processor and 
various modules merely must posses the ability to (i.e. be "capable of or "operable to" as recited 
in claims 1 and 17) perform the claimed functional limitations). Thus, examiner maintains that 
the processors, histogram module and gain module as taught by Kurematsu and Tintera are fully 
capable of performing the functional limitations recited in independent claims 1 and 17 and are 
said to teach each and every limitation of independent claims 1 and 17. 
Response to Arguments re claim 9: 
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Examiner maintains that the combination of Kurematsu, Baer and Tintera teach each and 
every limitation of independent claim 9. Applicant submits that Tintera does not teach the 
limitation of "adjusting a rate at which to move the aperture based at least in part on a current 
background storage module and a magnitude of a difference between the target aperture position 
and a current aperture position" as required by claim 9 (Remarks, 07/3 1/2008, pp. 9). Applicant 
states that because Tintera uses a table that generates an aperture position based on light level, 
Tintera cannot be said to teach the limitation of "adjusting a rate at which to move the aperture 
based at least in part on a current background storage module and a magnitude of a difference 
between the target aperture position and a current aperture position" as required by claim 9 
(Remarks, 07/31/2008, pp. 9). While Fig. 3 does teach that a light level contributes to the 
determined aperture position, Tintera also teaches that a difference between the current aperture 
position and the next aperture position contributes to the determining of the next aperture 
position (see e.g. Tintera col. 3 line 35 thru col. 4 line 42). Tintera's aperture adjustment system 
necessarily uses the current aperture position and the desired aperture position to compute the 
rate at which the aperture is moved to the desired position. This rate of aperture movement 
comprises the position of both the current aperture position and the desired aperture position, and 
so comprises a distance between the current aperture position and the desired aperture position. 
Thus, Tintera is interpreted to teach the limitation of "adjusting a rate at which to move the 
aperture based at least in part on a current background storage module and a magnitude of a 
difference between the target aperture position and a current aperture position" as well as the 
limitation the new aperture position is based at least in part on the current aperture position and 
the step size to move the aperture as required by claim 9. 
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Claim Rejections - 35 USC §101 

3. 35 U.S.C. 101 reads as follows: 

Whoever invents or discovers any new and useful process, machine, manufacture, or composition of matter, or an\ new 
and useful improvement thereof, may obtain a patent therefor, subject to the conditions and requirements of this title. 

Claims 9 -16 are rejected under 35 U.S.C. § 101 as not falling within one of the four 
statutory categories of invention. While the claims recite a series of steps or acts to be 
performed, a statutory "process" under 35 U.S.C. § 101 must (1) be tied to another statutory 
category (such as a particular apparatus), or (2) transform underlying subject matter (such as an 
article or material) to a different state or thing (Referencing the May 15, 2008 memorandum 
issued by Deputy Commissioner for Patent Examining Policy, John J. Love, titled Clarification 
of "Processes" 1 under 35 U.S.C. § 101). The instant claims neither transform underlying subject 
matter nor positively tie to another statutory category that accomplishes the claimed method 
steps, and therefore do not qualify as a statutory process. 

In order to be "tied-to" another statutory category, structure associated with another 
statutory category must be positively recited in a step or steps significant to the basic inventive 
concept. See In re Bilski _ F.3d _ (Fed. Or. 2008) {en banc) 'The Supreme Court has 
enunciated a definitive test to determine whether a process claim is tailored narrowly enough to 
encompass only a particular application of a fundamental principle rather than to pre-empt the 
principle itself. A claimed process is surely patent-eligible under § 101 if: (1) it is tied to a 
particular machine or apparatus, or (2) it transforms a particular article into a different state or 
thing." Id. at 10-11 (emphasis added). 

1 Link to the memo: 

hup: - s\ ^yAisi)to.g ov/web/bffi^ 

or, from uspto.gov: Policy and Law->Patents-> Memorandum to the Examining Corps-> 
Clarification of "Processes" under 35 U.S.C. § 101. 
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Structure in statements of intended use or purpose, whether in the claim or preamble, is 
not sufficient. "[T]he involvement of the machine or transformation in the claimed process must 
not merely be insignificant extra-solution activity." Id at 24. 

• Structure recited as part of insignificant pre and post solution activity is not sufficient (i.e. 
the structure must be significant to the basic inventive concept). 

• The other statutory category must be "positively" recited in the claim, not implied by the 
claim. Structure will not be read from the specification into the claim. 
Representative independent claim 9 is a "process" that fails to recite structure that is 

significant to the basic inventive concept (i.e. the "particular machine" that performs the 
determining, adjusting and determining steps is not recited in claim 9 or any claim depending 
therefrom). Hence, claim 9 does not meet the "tied-to" criteria requiring structure to be 
positively recited (not implied) in the process claim. One way to overcome the present 35 
U.S.C. § 101 rejection may be to amend claim 9 to positively recite the "particular machine" 
used to perform the steps of the process 

The basic idea is that a process must be tied to something real (i.e., another statutory 
category), and not be an idea or concept separated from or floating above or apart from real 
things. According to the Office's present understanding, any "process" claim must show a "tie" 
to another statutory category (e.g. through a particular machine). 

For a more detailed explanation of this or other Office policy, Applicants may refer to the 
Office of Patent Legal Administration (OPLA): 

• (571) 272-7701 - General patent examination legal and policy guidance 
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Claim Rejections - 35 USC §102 

4. The following is a quotation of the appropriate paragraphs of 35 U.S. C. 102 that form the 
basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

5. Claims (1,5,7 and 8) are rejected under 35 U.S.C. 102(b) as being anticipated by 
KurematsuU.S. Pre-Grant Application Publication 2002/0105621 Al ("Kurematsu"). 

Regarding claim 1, Kurematsu teaches a control module for use in an image display 
system (Abstract, fig. 1), comprising: 

i. a histogram module operable to collect data associated with a first frame and a second 
frame of a signal received by the control module, the histogram module comprising a 
plurality of bins capable of counting a first and second plurality of pixels associated 
respectively with the first and second frames, wherein the first and second plurality of 
pixels each comprises a respective maximum intensity component at a particular color 
level (Fig. 4A-B,fig 5A-B, also, par. 0073-0074, where the maximum intensity 
component is Kurematsu 's "maximum luminance" and par. 0073, where Kurematsu 
discloses operating upon each frame of the input signal); and 

ii. a processor capable of determining a first position of an adjustable aperture (projection 
light amount means) based at least in part on at least a position of the data collected by 
the histogram module, and a second position of the adjustable aperture based at least in 
part on the first position, (fig 1 item 20 acts as the aperture adjusting processor, also par 
0082 teaches that the processor is fully capable of controlling the amount of projection 
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light in conformity with the maximum luminance level of the input signal. Also see at 
least pars. 0084 and 0098 where it becomes clear that Kurematsu discloses a plurality of 
adjustable aperture positions, each new position for a given image frame necessarily 
responsive to, and dependant upon, the previous aperture position.), the processor further 
capable of determining a gain to apply to the second frame of the signal based at least in 
part on the second adjustable aperture position (par 0080, where the processor is further 
capable of applying gain, or "amplifying] the signal, " in response to change in the 
amount of projected light). 

Regarding claim 5, Kurematsu teaches a control module for use in an image display 
system (Abstract, fig. 1) wherein the adjustable aperture selectively varies an amount of light 
transmitted along a projection path (Fig 1 item 20, also, par 0068). 

Regarding claim 7, Kurematsu teaches a control module for use in an image display 
system (Abstract, fig. 1) wherein the processor determines a new position of the adjustable 
aperture based on a step size to move the adjustable aperture and a target aperture position (fig 1 
item 20, also, pars 0079-0080). 

Regarding claim 8, Kurematsu teaches a control module for use in an image display 
system (Abstract, fig. 1) further comprising: 

i. a memory coupled to the processor and capable of storing data associated with an image 
intensity algorithm (pars 0074 and 0096-0097); 

ii. a video processing module coupled to the histogram module and capable of processing 
the received signal on a frame-by-frame basis (fig 1 item 30, also, par 0072 & 0073), 
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where Kurematsu 's control signal generating means is responsible for processing the 
received input signal on a frame-by-frame basis); and 
iii. a gain module coupled to the video processing module and the processor, the gain 

module capable applying the gain to the subsequent frame received by the control module 
(fig 1 item P, also, par 0080 where gain, or "amplify the signal, " is applied in response 
to change in the amount of projected light ). 

Claim Rejections - 35 USC § 103 

6. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 

obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1, 148 USPQ 459 
(1966), that are applied for establishing a background for determining obviousness under 35 
U.S.C. 103(a) are summarized as follows: 

1 . Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating obviousness or nonobviousness. 

7. Claims (2-3 and 6) are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Kurematsu U.S. Pre-Grant Application Publication 2002/0105621 Al in view of Baer U.S. Pre- 
Grant Application Publication 2002/0158986A1 ("Baer"). 

Regarding claim 2, Baer further teaches a control module for use in an image display 
system (Abstract, fig. 1) wherein the processor determines the position of the adjustable aperture 
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based at least in part on the data collected by the histogram module (see Baer where the image 
processor (Fig 2 item 22) adjusts the aperture control (Fig. 2 item 14) in part based on a number 
of clipped pixels and data stored in a histogram as described in ^0026-32 and shown in Figs. 
3-5). 

It would have been obvious to a person having ordinary skill in the art to combine the 
above-identified well known uses and benefits of Kurematsu's aperture control system with the 
above-identified well known uses and benefits of Baer's aperture control system utilizing clipped 
pixel values in a fashion encompassed by claim 2, and one skilled in the art would have seen the 

benefits of doing so. See KSR International Co. v. Teleflex Inc. 550 U.S. (2007), "A 

person of ordinary skill is also a person of ordinary creativity, not an automaton. " 

Regarding claim 3, Baer further teaches a control module for use in an image display 
system (Abstract, fig. 1) wherein the parameter associated with the number of clipped pixels 
comprises no more than a small fraction of the total number of pixels with a modulator (see Baer 
where the image processor (Fig 2 item 22) adjusts the aperture control (Fig. 2 item 14) in part 
based on a number of clipped pixels and data stored in a histogram as described in ^0026-32 
and shown in Figs. 3-5). 

Regarding claim 6, Kurematsu teaches a control module for use in an image display 
system (Abstract, fig. 1) wherein the histogram storage modules operate to count the maximum 
intensity component of a particular color level (fig. 4A-B, par. 0073-0074). Kurematsu is silent 
on the histogram storage module comprising exactly thirty-two storage modules. However, 
Official Notice is taken to note that based on the amount of processed histograms needed to be 
stored in Kurematsu's disclosed histogram storage modules (par. 0073-0074), it would have been 
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obvious, practical, and desirable for one of ordinary skill in the art at the time of the invention to 
modify Kurematsu's number of histogram storage modules within a range including thirty-two 
histogram storage modules for the benefit of counting the maximum intensity component of a 
particular color level. 

8. Claims (4 and 17-18) are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Kurematsu US 2002/0105621 Al in view of Tintera US 5,745,808, hereinafter, Tintera. 

Regarding claim 4, Kurematsu in view of Tintera as a whole teaches a control module for 
use in an image display system (Kurematsu, Abstract, fig. 1 ) wherein the processor determines 
the gain to apply to the subsequent frame (Kurematsu, fig 6A-B, also pars 0082-0083, and, 0096- 
0097). Kurematsu does not explicitly state the gain to be applied to the subsequent frame is 
performed by accessing an aperture position to gain table. However, Tintera does teach the gain 
applied to subsequent frames is performed by accessing an aperture position to gain table 
(Tintera, fig. 3A-B and fig. 6, also, col. 3, In. 55-67). 

It would have been obvious to a person having ordinary skill in the art to combine the 
above-identified well known uses and benefits of Kurematsu's aperture control system with the 
above-identified well known uses and benefits of Tintera's aperture rate adjustment in a fashion 
encompassed by claim 4, and one skilled in the art would have seen the benefits of doing so. See 

KSR International Co. v. Teleflex Inc. 550 U.S. (2007), "A person of ordinary skill is also a 

person of ordinary creativity, not an automaton. " 

Regarding newly amended claim 17, Kurematsu teaches a control module for use in an 
image display system, comprising (Abstract, fig 1): 
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i. a gain module coupled to the processor, the gain module capable of applying a gain to a 
subsequent frame received by the control module, wherein the amount of gain applied to 
the subsequent frame is based at least in part on the new adjustable aperture position 
(Kurematsu, fig 1 item P, also, par 0080 where gain, or "amplify the signal, " is applied 
in response to the new adjustable aperture position or, "change in the amount of 
projected light"). 

Kurematsu is silent on adjusting the rate at which move the aperture, however Tintera 
teaches: 

ii. a processor capable of adjusting a rate at which an adjustable aperture based at least in 
part on a target aperture position and a current aperture, wherein the target aperture 
position is based at least in part on data of a first frame received by the control module 
(see Tintera col. 3 line 35 thru col. 4 line 42 as described re claim 9 above) 
Regarding claim 18, Kurematsu teaches a control module for use in an image display 

system (Abstract, fig 1) wherein the processor is further capable of determining a gain to apply 
to a subsequent frame based at least in part on the new adjustable aperture position (Kurematsu 
fig 1 item P, also, par 0080 where gain, or "amplify the signal, " is applied in response to the 
new adjustable aperture position or, "change in the amount of projected light"). 

9. Claims (9-12, 14-15 and 19-20) are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Kurematsu US 2002/0105621 Al in view of Baer U.S. Pre-Grant Application 
Publication 2002/0158986A1 further in view of Tintera US 5,745,808 ("Tintera"). 
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Regarding newly amended claim 9, Kurematsu teaches a method of controlling a position 
of an aperture in an image display system (Abstract, fig 1), comprising: 

i. determining a gain to apply to a subsequent frame based at least in part on a new aperture 
position, wherein the new aperture position is based at least in part on the current aperture 
position and the step size to move the aperture (Kurematsu pars 0072-0073 and 0080, 
where the luminance, and thus aperture positions, of a succession of input frames is 
compared.) 

Kurematsu is silent on determining a target aperture position based at least in part on a parameter 
associated with a number of clipped pixels and data stored in a histogram, wherein the data 
stored in the histogram comprises data of a first frame, and adjusting a rate at which to move the 
aperture based at least in part on a current background storage module and a magnitude of a 
difference between the target aperture position and a current aperture position. 

However, Baer teaches the limitation of determining a target aperture position based at 
least in part on a parameter associated with a number of clipped pixels and data stored in a 
histogram, wherein the data stored in the histogram comprises data of a first frame (see Baer 
where the image processor (Fig 2 item 22) adjusts the aperture control (Fig. 2 item 14) in part 
based on a number of clipped pixels and data stored in a histogram as described in ^0026-32 
and shown in Figs. 3-5). 

Tintera further teaches the limitation of adjusting a rate at which to move the aperture 
based at least in part on a current background storage module and a magnitude of a difference 
between the target aperture position and a current aperture position (see Tintera col. 3 line 35 
thru col. 4 line 42). Tintera also teaches the limitation of the new aperture position is based at 
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least in part on the current aperture position and the step size to move the aperture (see Tintera 
col. 3 line 35 thru col. 4 line 42 as further explained in "Response to Arguments " above). 

It would have been obvious to a person having ordinary skill in the art to combine the 
above-identified well known uses and benefits of Kurematsu's aperture control system with the 
above-identified well known uses and benefits of Baer's aperture control system utilizing clipped 
pixel values with the above-identified well known uses and benefits of Tintera's aperture rate 
adjustment in a fashion encompassed by claim 9, and one skilled in the art would have seen the 

benefits of doing so. See KSR International Co. v. Teleflex Inc. 550 U.S. (2007), "A 

person of ordinary skill is also a person of ordinary creativity, not an automaton. " 

Regarding claim 10 Baer further teaches a method of controlling a position of an aperture 
in an image display system wherein determining the target aperture position comprises: 

determining a histogram storage module that contains a pixel equaling the parameter 
associated with the number of clipped pixels accessing a target aperture position table based on 
the histogram storage module that contains the pixel equaling the parameter associated with the 
number of clipped pixels (see Baer where the image processor (Fig 2 item 22) adjusts the 
aperture control (Fig. 2 item 14) in part based on a number of clipped pixels and data stored in 
a histogram as described in ^0026-32 and shown in Figs. 3-5). 

Claim 1 1 has been analyzed and is rejected with respect to the discussion in claim 3 
above, as the limitation in claim 1 1 are identical to the limitations in claim 3, despite those 
limitations manifesting in method form in claim 1 1 as opposed to apparatus form in claim 3. 

Claim 12 has been analyzed and is rejected for the reasons indicated re claim 6 above. 
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Claim 14 has been analyzed and is rejected with respect to the discussion in claim 4 
above, as the limitation in claim 14 are identical to the limitations in claim 4 supra. 

Regarding claim 15, Kurematsu further teaches a method of controlling a position of an 
aperture in an image display system (Kurematsu, Abstract, fig 1) wherein the aperture position to 
gain table (see claim 4 discussion) comprises 256 positions (Kurematsu, par. 0074, where 0-255 
aperture position stops are disclosed). 

Claims 19 has been analyzed and is rejected for the reasons indicated re claim 6 above. 

Regarding claim 20, Baer further teaches the method of claim 17 comprising a control 
module for use in an image display system (Abstract, fig 1 ) wherein the processor determines the 
target aperture position based at least in part on the data collected by a histogram (see Baer 
where the image processor (Fig 2 item 22) adjusts the aperture control (Fig. 2 item 14) in part 
based on a number of clipped pixels and data stored in a histogram as described in ^0026-32 
and shown in Figs. 3-5). 

10. Claims (13 and 16) are rejected under 35 U.S.C. 103(a) as being unpatentable Kurematsu 
US 2002/0105621 Al in view of Baer U.S. Pre-Grant Application Publication 2002/0158986A1 
in view of Tintera US 5,745,808 further in view of Kondo et al. US 5,258,848 ("Kondo"). 

Regarding claim 13 Kurematsu further teaches the method of claim 9 wherein 
determining the step size to move the aperture comprises: 

i. determining a histogram storage module that contains a pixel equaling a background 

pixel value and storing that histogram storage module as the current background storage 
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module (Kurematsujig 1, also, pars 0079-0080, where a luminance level of 255 acts as 
the background storage module value for the light modulating element P); 

ii. determining a magnitude of a difference between the current background storage module 
and a preceding background storage module (Kurematsu, fig 1, also, pars 0079-0080, 
where a luminance level of 255 acts as the background storage module value for the light 
modulating element P, and the difference between the target aperture position and a 
current aperture position is controlled by said light modulating element P); 

Kurematsu, Baer and Tintera are silent on the following limitations, however Kondo does teach: 

iii. if the magnitude of the difference between the current background storage module and 
the preceding background storage module exceeds a large storage module change 
threshold, setting the aperture step size to a maximum movement value (Kondo, fig. 2 
(item 13) and fig. 3, also, col. 3, In. 40-51, where Kondo teaches the aperture step size is 
set to a maximum movement value when a large storage module change threshold is 
exceeded) ; 

iv. otherwise: determining the magnitude of the difference between the current aperture 
position and the target aperture position (Kondo, col. 3, In. 18-40); 

v. if the magnitude of the difference between the current aperture position and the target 
aperture position exceeds a large aperture movement threshold, setting the aperture step 
size to a large movement value (Kondo, fig. 2 item 6, and fig 3, also, col. 3, In. 40-51); 

vi. otherwise setting the aperture step size to a minimum movement value (Kondo, fig. 2 item 
6, and fig 3, also, col. 3, In. 40-51). 
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It would have been obvious to a person having ordinary skill in the art to combine the 
above-identified well known uses and benefits of Kurematsu's aperture control system with the 
above-identified well known uses and benefits of Baer's aperture control system utilizing clipped 
pixel values with the above-identified well known uses and benefits of Tintera's aperture rate 
adjustment as discussed re claim 9 above with Kondo's gain magnitude adjustment control in a 
fashion encompassed by claim 13, and one skilled in the art would have seen the benefits of 

doing so. See KSR International Co. v. Teleflex Inc. 550 U.S. (2007), "A person of 

ordinary skill is also a person of ordinary creativity, not an automaton. " 

Regarding claim 16, Kondo further teaches the method of claim 9 further comprising 
controlling a position of an aperture in an image display system further comprising: 

i. comparing the new aperture position to the target aperture position (Kondo, col. 3, In. 18- 
40); 

ii. determining whether the new aperture position will exceed the target aperture position 
(Kondo, fig. 2 item 13 and Jig. 3, also, col. 3, In. 40-51); 

iii. if the new aperture position will exceed the target aperture position, then limit the step 
size to move the aperture to a limited step size to prevent the new aperture position from 
exceeding the target aperture position (Kondo, fig. 2 item 13 and fig. 3, also, col. 3, In. 
40-51, and, col. 4, In. 60-67 cont' col. 5, In. 1-8); 

iv. otherwise move the aperture based on the step size (Kondo, fig. 2 item 13 and fig. 3, also, 
col. 3, In. 40-51, and, col. 4, In. 60-67 cont' col. 5, In. 1-8). 
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